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Phi | adel phi a Newspapers, :
Inc., et al. : NO. 98-5472

MEMORANDUM

Padova, J. May , 1999

In this antitrust action, Plaintiffs, The Apartnent Source
of Pennsylvania, L.P. and The Apartnent Source of New Jersey,
L.P. (collectively referred to as “Plaintiffs” or “Apartnent
Source”), have sued Defendants, Phil adel phia Newspapers, Inc.

(“PNI"), The Phil adel phia Inquirer (“The Inquirer”), The

Phi | adel phia Daily News (“The Daily News”), and Apart nent

Sol utions, because PNl has refused to publish advertising for
Apartment Source in PNI’s newspapers. On April 5-8, 1999, the
Court conducted a non-jury trial on liability. Based on the
findings of fact and conclusions of |aw stated bel ow, the Court
finds for Defendants and against Plaintiffs.

Apartnment Source, an apartnent |ocator service (“ALS’) that
began operations in May 1997, is in the business of providing

“leads” (i.e., potential renters) to apartnment owners who are



trying to rent their vacant apartnment units. Its custoners are
apartnent communities that have nore than 100 apartnent units and
that pay Apartnent Source a fee only if it successfully places a
renter in a vacant unit. Apartnment Source serves apartnment
communities located in the greater Phil adel phia netropolitan
area, which includes Canden, d oucester, and Burlington counties
in New Jersey and Bucks, Del aware, Chester, Montgonery, and

Phi | adel phia counties in Pennsylvania (the “Phil adel phi a

Regi on”) .

PNI " s Apartnent Sol utions, another ALS that serves apartnent
communities in the Phil adel phi a Regi on, opened for business in
June, 1997. Although there are certain differences in the
operations of Apartnent Solutions and Apartnent Source, there are
a nunber of marked simlarities between the two conpani es.

First, both conpani es serve the sanme function: matching renters
W th avail abl e apartnents. Second, both serve the sane
custoners: apartnent communities with nore than 100 units.

Third, both entered the apartnent | ocator business based on the
belief that they would be introducing to the Phil adel phia Regi on
a service that was already avail abl e and successful in other
Anerican cities. And finally, to date both conpanies are |osing
| arge anounts of noney and are struggling to stay afl oat.

There are al so key differences between the two conpani es.
First, Apartnment Solutions is larger than Apartment Source, as
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nmeasured by the nunber of apartnent communities that have signed
up with each conpany and the nunber of |eads generated by each
conpany. Second, Apartnent Source charges its custoners a ful
month’s rent as a fee whereas Apartnment Sol utions charges its
custoners 62% of one nonth’s rent as its fee. And finally,

Apart ment Source has been barred fromadvertising in The Inquirer

and The Daily News. In contrast, as a wholly-owned subsidiary of

PNI, Apartnment Sol utions advertises extensively in PNI’s
newspapers at a fraction of the going advertising rates.

It is against this backdrop that the Court anal yzes
Apartnment Source’s claimthat PNI’s refusal to accept
advertisenents for Apartnent Source constitutes an unl awf ul
attenpt to nonopolize (Counts | and II11) or unlaw ul
monopol i zation (Count [1) under Section 2 of the Shernman
Antitrust Act (“Sherman Act”), 15 U S.C A § 2 (West 1997).! At
trial, Plaintiffs pursued the following two distinct theories of
recovery under each of their Section 2 clains: (1) that
Def endants are |iable under what is known as the “essenti al
facilities doctrine” for denying Plaintiffs access to PNI's

newspapers, the alleged essential facility, and (2) to the extent

'Plaintiffs also bring state law clainms for violations of
Section 4 of the New Jersey Antitrust Act for Unlawful Attenpt to
Monopol i ze and Unl awf ul Monopolization (Counts IV and V) and for
Tortious Refusal to Deal under the common | aw of Pennsyl vani a and
New Jersey (Counts VI and VII).



that PNI’s newspapers do not constitute an essential facility,

t hat Defendants are neverthel ess |iable under an unlawful or
predatory intent theory. Plaintiffs based their antitrust clains
agai nst Defendants on the follow ng: that the rel evant product
mar ket in the Philadel phia Region is the ALS nmarket, that the
conpetitors in this market are Apartnent Source and Apart nment

Sol utions,? and that Apartnent Sol utions has nonopoly power in
the ALS nmarket .

Based on the evidence adduced at trial, the Court concludes
that PNI's refusal to deal with Apartnent Source does not violate
the antitrust laws. The Court’s decision rests largely on the
basis that Plaintiffs have failed to establish the existence of
an ALS product market or submarket in the Phil adel phia Region.
| nstead of constituting a separate ALS market or submarket,
Apartment Source and Apartnent Solutions are part of a broader
mar ket for apartnent rentals, which also includes PNI's
newspapers as well as nunerous other vehicles or “neans” that are
used by apartnent comrunities in the Phil adel phia Region to fill
their vacant apartnent units. |In this broader market, PN has at
nost a 25% market share, and therefore, as a matter of |aw, does

not possess rmnopoly power . Mor eover, numerous neans to secure

Plaintiffs maintain that PNI, as the parent corporation of its
whol | y-owned subsi diary, Apartnent Solutions, is a conpetitor of
Apartment Source in the ALS narket.
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renters other than PNI’s newspapers are avail able to apartnent
communities in the Phil adel phia Region. Wthout a show ng of
nmonopol y power and the essential ness of PNI’s newspapers,
Plaintiffs essential facility claimagainst Defendants fails.
Plaintiffs al so cannot prevail on their Section 2 claimbased on
a general theory of predatory intent. The record does not
support findings of predatory intent or anticonpetitive effect
required for such a claim Mreover, Defendants have established
a valid business reason for their refusal to deal.

Al t hough the Court has concluded that Plaintiffs have failed
to prove their case, the Court is not wthout synpathy for the
difficulties faced by Plaintiffs in their new business venture.
After all, PNl controls Philadel phia s |argest daily newspapers,
aggressively pronotes Apartnent Solutions in its newspapers, and
flatly denies Apartnent Source any access to this advertising
vehicle. Apartnent Source is run by skilled professionals with
extensi ve experience in the real estate field who are clearly
frustrated by PNI's refusal to permt advertising for Apartnent
Source. In their eyes, PNI's actions are unfair; while PN props
up its subsidiary with one hand, PNl pushes Apartnent Source down
with the other. Plaintiffs sincerely believe that access to
PNI's newspapers is essential to their ability to conpete

effectively with their larger rival, Apartnment Solutions, and to



survive in the marketplace. Wth this lawsuit, they do not seek
a hand-up fromthe Court. Rather, they ask the Court to |eve
the playing field by requiring PN to accept a nodest anmount of
Apart ment Source adverti sing.

But the antitrust |aws are not designed to redress the
all eged harmsuffered by Plaintiffs. The general rule is that a
conpany is free to do business with and to refuse to do business
with anyone it pleases; a conpany is not obligated to give its
conpetitors a hel ping hand. As one court explained, “[a]ntitrust
law . . . does not require one conpetitor to give another a break
just because failing to do so offends notions of fair play. A
particular plaintiff’s plight is relevant only as it bears on

mar ket effect.” Twin Laboratories, Inc. v. Wider Health &

Fitness, 900 F.2d 566, 568 (2nd Cr. 1990)(citations omtted). A
refusal to deal violates the antitrust laws in only very limted
circunstances. Plaintiffs knew this and were aware that they
faced an uphill battle in this lawsuit. Despite their

consi derable efforts at trial, their evidence fell short of
proving the existence of an ALS market in the Phil adel phia

Regi on, an essential facility controlled by Defendants, and
conduct by Defendants notivated by predatory intent that resulted
in anticonpetitive effect. As a result, Defendants are entitled
to prevail.

l. FI NDI NGS OF FACT




1. The Plaintiffs

1.1 Plaintiffs are two apartnent |ocator services, The
Apartment Source of New Jersey and The Apartnent Source of
Pennsyl vani a, which operate in the eight-county Phil adel phi a
Region. (4/5/99 N.T. at 68.)

1.2 David Marshall, CEO of Amerinmar Enterprises
(“Arerimar”), controls both Apartnent Source | ocators and vari ous
apartnment comunities owned by Arerimar.® (4/5/99 N.T. at 23.)

1.3 Lisa East is the multi-famly |easing and marketi ng
director for Anerimar, with responsibility for Amerimar's various
apartnent communities, including Fountainview Village Apartnments
(“Fountainview'), an apartnment community in the Phil adel phi a
Region. She is also the director of Apartnent Source. (4/6/99
N.T. at 10-11, 21.)

1.4 Jon Cummins is the executive vice president of Anmeri mar
and oversees Anerimar’s apartnent communities. He supervises
Lisa East. (4/6/99 N.T. at 163, 167.)

2. The Def endants

2.1 Defendant PNl publishes The Inquirer and The Daily

News. (4/8/99 N.T. at 9.) Both newspapers print advertisenents

The term “apartnment comunity” refers to an apartment building
or series of apartnment buildings that are operated by one owner
and offer a variety of different facilities. (4/5/99 N T. at
29.)



for apartnent rentals. (4/8/99 NT. at 12.) PN also has a
website, phillynews.com which contains a list of the |ine
advertisenents fromthe newspapers’ classified sections, but
whi ch does not duplicate display ads fromthe newspapers.
(4/8/99 N.T. at 166, 220.)

2.1.1 Todd Brownrout is the senior vice president
of sales and marketing for PNI. (4/8/99 N T. at 5.)

2.1.2 Gordon Henry is the vice president of new
busi ness devel opnent for PNI. (4/8/99 N.T. at 180-81.)

2.2 Defendant Apartnent Sol utions, an apartnent | ocator
service, is a wholly-owned subsidiary of PNI. (4/8/99 N T. at
7-8.)

2.3 For the purposes of this lawsuit, PN and Apartnent

Solutions are functionally equivalent entities.

3. Apartnment Advertising in PNI’s Newspapers

3.1 PN categorizes its advertising by industry. (4/8/99
N.T. at 11.) For exanple, the "apartnent" advertising category
is separate fromthe "real estate for sale" advertising category.
Rates vary fromcategory to category dependi ng on a nunber of
factors, including the conpetition in that category. (4/8/99
N.T. at 11.) Due to the high |level of conpetition in the

apartnent advertising category in the Phil adel phia Regi on, PN



has been cutting its apartnent advertising rates. (4/8/99 N T.
at 18; Exhibit D-192.)

3.2 By md-1996, PNI's apartnent advertising category was
suffering a loss of volunme, with fewer than 100 apart nent
communi ties advertising in PNI's newspapers. (4/8/99 N T. at
12.)

3.3 The losses in the apartnent advertising category cane
to the attention of PNI's forner general nanager, Steve Rossi,
who expressed his concern to Brownrout. (4/8/99 N T. at 13.)

3.4 In response, Brownrout recomended that PNl form a
"rental task force" to define and anal yze the apart nent
advertising market and recommend ways to stop PNI's | osses and
earn back sone of the |ost revenue. (4/8/99 N.T. at 14-15.)

4. PNI's Rental Task Force

4.1 PN's rental task force was conposed of eight people
fromdifferent departnments within PNl. (4/8/99 N T. at 14.)

4.2 The task force researched and anal yzed t he apart nent
advertising market for four nonths. |Its work included
interview ng apartnment owners, rental agents and renters, and
visiting other geographic markets. (4/8/99 N.T. at 14-15, 20,
24; Exhibit D121 at 770, 778, 791-95.)

4.3 The task force concluded that there are different ways

that an apartment comunity can fill its vacant apartnments and



that many products and services conpete with PNl for apartnent
advertising dollars, including suburban newspapers, weekly
publ i cations, niche publications (otherwi se known as apart nent
gui debooks), online ventures, and | ocator services. (4/8/99 N T.
at 37-39, 54-56; Exhibit D 104 at 68-69.)

4.4 The work of the task force culmnated in August 1996,
when it issued a witten report with its concl usions and
recomendations. (4/8/99 N.T. at 15; Exhibit D-121.) Inits
report, the rental task force concluded that PN 's apart nent
advertising category was in crisis.

4.4.1 It concluded that PNI's market share in the
apartnent advertising market was only about 25% (Exhibit D 121
at 790.)

4.4.2 It concluded that the "rental advertising
category | ost $400,000 in revenue" in the last year. (Exhibit D
121 at 768.)

4.4.3 It concluded that "[e]rosion of advertising
in the rental category can be primarily attributed to growh in
advertising of apartnent guide books." (Exhibit D121 at 768.)

4.4.4 It concluded that "[t]here are strong signs
that For Rent nmgazine, a major conpetitor which specifically
targets newspaper rental advertising, is conming into the

Phi | adel phia Market." (Exhibit D121 at 768.)
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4.4.5 It concluded that PNI's "newspapers do not
provide to our readers and advertisers a distinctive rental
mar ket pl ace."” (Exhibit D121 at 768.)

4.4.6 It concluded that "[a]dvertisers claimthat
we do not value their business and have made no attenpt to
understand it." (Exhibit D121 at 768.)

4.4.7 It concluded that PNl does not "offer the
sane | evel of custoner service that [its] conpetitors do."
(Exhibit D121 at 768.)

4.4.8 It concluded that advertisenents "placed in
our newspapers produce too many unqualified | eads at a hi gher
price, raising the cost-per-|ease of doing business with us to a
| evel substantially higher than the conpetition.”™ (Exhibit D121
at 768.)

4.5 The task force nmade four recommendations to PN, one of
which was to cut rental advertising rates, and another of which
was to start a | ocator service.

4.5.1 The first recommendation of the rental task
force was to "[c]reate a rental environnent in our newspapers,
online, and with audi otext by introduci ng new products and
product enhancenents." (Exhibit D121 at 768.) This

recommendati on was i nplenmented, but it has been only "marginally"
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successful in recouping lost rental advertising revenue. (4/8/99
N.T. at 39-40.)

4.5.2 Its second recomendation was to "[e]stablish
a dedi cated and professional sales unit whose mssion is to work
closely with advertisers."” (Exhibit D121 at 768.) This
recommendati on was al so i nplenented, but again wthout nuch
success. (4/8/99 N.T. at 39-40.)

4.5.3 Its third recommendation was to "[o]ffer
rental rate packages that will encourage our advertisers to
commt to a higher level of spending."” (Exhibit D121 at 768.)

As a result of this recommendation, PNl cut its apartnent
advertising rates by about 20-25% (4/8/99 N.T. at 21.)
Nonet hel ess, once again, the inplenmentation of this
recommendation met with l[ittle success. (4/8/99 N.T. at 39-40.)

4.5. 4 Its fourth recomendati on was to "[i]ntroduce
a referral service," also known as an apartnent | ocator service.
(Exhibit D121 at 768.)

4.5.4.1 The task force expressed sone concern
that a referral business m ght take apartnent advertising dollars
fromPN's classified. (Exhibit D121 at 796; 4/8/99 N.T. at 29-
30). Nonetheless, it ultimately concluded that the worst
possi bl e solution would be to do nothing, because referral

services "are in many other cities and eventually will be in
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Phi | adel phia," conpeting with PNI. (Exhibit D 121 at 796.) The
task force reasoned that, since PNl only had 25% of the market
share, PNl would be better off even with its referral service
taking some of its own classified advertising dollars, because
PNI woul d presunably gain, via its new |ocator, a portion of the
75% of the market share held by PNI's conpetitors, such as other
newspapers and gui debooks. (4/8/99 N.T. at 30.)

4.5.4.2 PN followed this recomendation of the

task force and created Apartnent Sol utions.

5. The Creation of PNI's Apartnment Sol utions

5.1 After the rental task force recommended the creation of
an apartnment |ocator service, PNl hired consultants Arnie
Appel baum and Ken Klinpl, who were running a successful |ocator
busi ness in Washington D.C. and Baltinore. (4/8/99 N.T. at 34;
Klinmpl Dep. at 33, 36.)

5.1.1 The consul tants' own | ocator service was
permtted to advertise in the |arge daily newspaper in Washi ngton
D.C., but it was not permtted to advertise in the large daily
newspaper in Baltinore. Nevertheless, both |ocators were
successful. (Klinpl Dep. at 93, 202; 4/8/99 N.T. at 34.)

5.2 PN also appointed Edward Pol etti to be the first
general manager of Apartnment Solutions. Poletti had been a

menber of the task force and had spent nonths studying the
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apartnent advertising market and visiting | ocator services in
other cities. (4/8/99 N T. at 35-36.)

5.3 Apartnent Solutions issued its first business plan in
Cct ober 1996, which concluded that its principal conpetitors
woul d be apartnent gui des and newspapers. (4/8/99 N.T. at 34-35;
Exhi bit D 105.)

5.3.1 The busi ness plan contained a detail ed
anal ysis of the market, concluding that a "variety of
product s/ servi ces" conpete in the market, including |ocator
servi ces, apartnent gui debooks, suburban newspapers, online
ventures, cable, and weekly publications. (Exhibit D105 at 193;
4/8/99 N. T. at 35, 37-38.)

5.3.2 The plan further concluded that "the primary
conpetition for this category of business is the two | arger
apartnent gui de books -- the Apartnent Shoppers Guide and the
Apartnment Cuide. Both of these gui de books are owned by Haas
Publ i shing Co., which publishes and distributes over 51 apartnent
publications nationwi de. These two gui de books account for a
total of approximately $4 million in advertising revenue," out of
the total market of $10 to $12 million. (Exhibit D 105 at 223.)

5.3.3 Haas' market share has continued to increase.

(4/8/99 N.T. at 44-45; Exhibit D 189a.)
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5.4 It cost Apartnent Solutions |ess than $300,000, and it

took | ess than a year, to open for business in June 1997. (Ex.

D-190a. )

6. The Operations of Apartnent Sol utions

6.1. Apartnent Solutions takes phone calls from people
| ooki ng for apartments, spends approximtely 10 m nutes on the
phone, and produces for the prospective renters a |list of
apartnents that neet their needs. (4/8/99 NT. at 50.) |If a
renter signs a |lease with one of the recommended apart nment
comunities, the community pays Apartnment Sol utions 62% of the
first nonth's rent. (4/7/99 N.T. at 113.)

6.1.1 Apartment Sol utions cl oses approximately 10%
of its leads. (4/8/99 N.T. at 49.)

6.2 Apartnent Solutions has about ten enpl oyees and a
sinple office, with some desks, tel ephones, and personal
conputers. (4/8/99 N.T. at 65-66.)

6.3 Apartnent Solutions has |isted approxi mately 400
apartnment communities, a mnority of the communities in the
ei ght-county area. (Henry Dep. at 181; 4/5/99 N.T. at 61.)

6.4 The consuner of the service provided by Apartnent
Solutions is the apartnment community that pays a fee to Apartnent
Solutions if a |lead produced by Apartnment Sol utions signs a

| ease.
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7. The Creation and Operations of The Apartnent Source

7.1 The Apartnent Source opened for business in May 1997,
after less than one year of planning. (4/6/99 N.T. at 39, 168.)
Start-up costs were only $335,000. (Exhibit D-190a.)

7.2 The Apartnent Source is a small apartnent | ocator
busi ness with fewer than 5 enpl oyees who take calls over the
t el ephone from peopl e | ooking for apartnments. These enpl oyees
spend approxi mately 20-40 m nutes on the phone with each
prospect; they fill out a formon the conputer, and then
el ectronically match each potential renter with a few apartnents
that neet their needs. They then connect the potential renter
with each apartnent comrunity via conference call, and set up
appointnents to visit with the rental agents. (4/6/99 N T. at
23-27, 84.) If arenter signs a lease with one of the
recommended apartnment communities, the community pays Apart nent
Source 100% of the first nonth's rent. (4/6/99 N T. at 42.)

7.2.1 The Apartnment Source sets its price based on
the prices charged by locators in other geographic markets.
(4/5/99 N.T. at 32-33.)
7.2.2 Li ke Apartnent Sol utions, Apartnent Source

cl oses approxinmately 10% of its leads. (4/6/99 N. T. at 200.)

7.3 The Apartnent Source has marketed itself to apartnent

comunities as a way to "save on inefficient fixed-cost marketing
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sources" (Exhibit D-97) and as the "#1 nost cost effective
mar keti ng source" for property owners who "understand the
chal | enge of maxi m zing marketing dollars.” (Exhibit P-7.)

7.4 The Apartnent Source has |isted approxi mately 200
apartnment communities. (4/6/99 N.T. at 43.)

7.5 The consuner of the service provided by Apartnent
Source is the apartnent comunity that pays a fee to Apartnent
Source if a |l ead produced by Apartnent Source signs a | ease.
(4/5/99 N.T. at 82.)

8. The Locators Efforts to Generate Leads

8.1 Apartnent Solutions advertises heavily in the
newspapers owned by its parent conpany. This is because PN
charges Apartnent Solutions only 1/6 of the retail cost for each

classified advertisenent it decides to place in The Inquirer or

The Daily News. (4/8/99 N.T. at 67, 141.)

8.1.1 In addition, Apartnent Sol utions gets a
significant anount of free advertising, or "filler ads," in

various sections of PNI's newspapers. (4/8/99 N.T. at 67-68.)

These filler ads often appear in the "A" section of The Inquirer,
and frequently there is as nuch as a 1/4 page ad on the editorial
page. These ads in the "A" section would normally cost
substantially nore than a classified adverti senent of the sane

size. (4/8/99 NT. at 71-72.)
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8.1.2 Apartnment Solutions also gets a free link on
PNI's website, phillynews.com as well as free banner
advertising. (4/8/99 N.T. at 166.)

8.1.3 Despite its extensive advertising in The

| nquirer and The Daily News, Apartment Sol utions has obtained

di sappointing results. As a result, after four nonths, Apartnent
Sol utions cut back substantially on its paid PNl adverti sing.
(4/8/99 N.T. at 169.)

8.1.4 In May 1998, Apartnent Sol utions stopped

pl aci ng paid advertising in The Daily News altogether, even

though it gets a 5/6 discount. (4/8/99 N.T. at 195.) The few

leads it obtains fromThe Daily News are generated by filler

advertisenents in that newspaper. (4/8/99 N.T. at 195.)

8.1.5 The | eads obtai ned by Apartnent Sol utions
fromits PNl advertisenents decreased proportionately with its
decrease in spending. (4/8/99 N.T. at 169.)

8.1.5.1 Plaintiffs' analysis of Apartnent
Solutions' |ead data (focusing on the summer nonths), and their
conclusion that the nunber of |eads did not decrease
proportionally, is flawed because it does not take into account
the fact that the l|ocator business is a seasonal business, i.e.,
renters tend to nove in the warmsumer nonths. (4/8/99 N. T. at

181-82.)
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8.1.5.2 Simlarly, Plaintiffs' conclusion that
they could obtain a simlar nunber of |eads by spending | ess than
the retail value of Apartnment Solutions' PN advertising is not

supported by the record. An analysis of The Inquirer data shows

that Apartnent Sol utions' decrease in spending has resulted in a
proportional decrease in the nunber of |eads. (Exhibit D 227a;
4/8/99 N. T. at 169.) Moreover, by grouping Apartnent Sol utions'

cost per lead for lnquirer advertising with the cost per |lead for

The Daily News and phillynews.com advertising, Plaintiffs skew
the | ead data because (1) Apartnent Sol utions stopped submtting

pai d advertisenents to the Daily News in May 1998, relying

entirely on the free filler ads which would not be available to
Apartnment Source and (2) phillynews.comprovides a free link to
Apartnment Sol utions' website and banner advertising, while such a
i nk and banner advertising would not be free for Apartnent
Source. (4/8/99 N.T. at 194-95; 219-20.)

8.1.6 Even t hough Apartnent Sol utions has a
virtually free advertising source with PNI's newspapers, it
continues to pay retail prices for other advertising.

8.1.6.1 Apartment Sol utions advertises in a
vari ety of vehicles, including suburban papers, weekly
newspapers, Renter's Quide and the Yell ow Pages. (Exhibits P-1la

to P-1j.) Apartment Solutions continues to experinent with its

19



advertising portfolio, and it has not yet tried all of the
di fferent possible vehicles. (4/8/99 N.T. at 151.)

8.1.6.2 Apartment Sol utions was deni ed
perm ssion to advertise in the Haas guides. Advertising in the
Haas gui des woul d be an efficient and effective source of |eads,
because the ads are reasonably priced, area w de, and geared only
to people | ooking for apartnments. (4/7/99 N.T. at 37; 4/8/99
N.T. at 83, 92.) Aletter witten by one apartnent conmunity to
The Apartnment Quide praised the fact that “20-25% of our
Apartnment Quide traffic turn into satisfied residents.” (Exhibit
D- 105 at 227.)

8.1.7 An anal ysis of Apartnent Solutions' |ead data
for the first ten nonths of 1998 -- the only period for which
information is part of the record -- indicates that Apartnent
Sol utions' advertisenents in non-PNl sources was nore effective
and efficient than its advertisenents in PNl sources.

8.1.7.1 In the first ten nonths of 1998,
Apartnment Sol utions spent 90% of its advertising dollars (at
retail value) in PNI's newspapers but only generated 66%of its
| eads fromthose advertisenents (including the free |eads

generated from phillynews.comand The Daily News). (4/8/99 N T.

at 185-86.) The other 10% of its advertising dollars (in non-PN
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sources) generated the remaining 34%of its leads. (4/8/99 N T.
at 187.)
8.1.7.2 Asoin the first ten nonths of 1998,
Apartnent Sol utions spent just over $104,000 in non-PN nedia and
took in $175,000 in revenues fromleads generated by these non-
PNI nmedia. (4/8/99 N.T. at 188.) The retail value of Apartnent
Sol utions' expenditures in PNI's newspapers for those ten nonths
t ot al ed approxi mately $940, 000, but generated only $332,000 in
| ease revenue. (4/8/98 N.T. at 187.)
8.2 Apartnent Source has access to over 60 potenti al
mar keti ng vehicles, including daily and weekly newspapers in
Phi | adel phi a and the suburbs, college canpus adverti sing,
bill boards, the Yell ow Pages, the Internet, and direct mail.
(Exhibit D-3.)
8.2.1 Plaintiffs advertise in a selection of those
vehicles. For exanple, Apartnent Source advertises in the

| argest daily newspapers in South Jersey -- the Courier Post, the

Burlington County Tines, and the d oucester County Tines.

(4/6/99 N.T. at 93-94; Exhibit D 98.)

8.2.2 A npst all of the counties surroundi ng
Phi | adel phi a have at | east one daily newspaper with circul ation
greater than or about equal to PNI's in that county. For

exanpl e, in Canden County, the Courier Post has a |arger
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circulation than PNI's newspapers. |In d oucester County, the

A oucester County Tinmes has a conparable circulation to PNI's

newspapers. |In Burlington County, the Burlington County Tines

has a conparable circulation to PNI's newspapers. |In Delaware

County, the Delaware County Tines has the sanme or a | arger

circulation than PNI's newspapers. |In Chester County, the West

Chester Daily is larger than PNI's newspapers. |n Montgonery
County, there are nultiple comunity newspapers which often
exceed the circulation of PNI's newspapers in their given

geogr aphi c area. Even within Phil adel phia County there are many

newspapers other than PNI's newspapers, such as Cty Paper and

Phi | adel phia Wekly. (4/8/99 N.T. at 85-87.)

8.2.3 Overall, the Phone Directory is Apartnent
Source's nost effective advertising vehicle. (Exhibit D 98.)

8.2.4 Apartnent Source tried to advertise in the two
Haas apartnment gui debooks, but was turned down. Plaintiffs'
W tnesses admt that they do not know the effect this denial has
had on Apartnent Source's profitability. (4/5/99 N T. at 76;
4/6/99 N. T. at 112; 4/8/99 N.T. at 178-79.)

8.2.5 Apartnent Source has al so been deni ed
advertising access by PN

8.2.6 Plaintiffs have not tried a nunber of possible

advertising vehicles. (4/6/99 N.T. at 143, 190.)
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9. PNI's Refusal to Publish Advertising For The Apart nent
Sour ce

9.1 The Apartnent Source of New Jersey's initial business
plan did not provide for advertising with PNI until its fourth
nonth of operation, and then it allocated |ess than 20% of its

advertising budget for ads in The Inquirer. (Exhibit D2.)

9.1.1 The Apartnment Source of New Jersey projected
that inits first year it would spend 14.9% of its advertising

budget in The Inquirer, as conpared to the 63.2% of its budget

allocated to the Courier Post. (Exhibit D 2.)

9.1.2 The Apartnent Source of New Jersey projected
that inits second year it would spend 17.9% of its adverti sing

budget in The Inquirer, as conpared to the 57.4% allocated to the

Courier Post. (Exhibit D-2.)

9.1.3 It projected spending 19.1% of its budget in

The Inquirer inits third year, as conpared to the 55.6%of its

budget allocated to the Courier Post. (Exhibit D2.)

9.1.4 It projected spending 18. 7% of its budget in

The Inquirer in its fourth year, as conpared to the 54.5%of its

budget allocated to the Courier Post. (Exhibit D2.)

9.2 Wen Apartnment Source did eventually try to advertise
with PNI, it was turned down. (4/6/99 N.T. at 53.)

9.3 PN refused to publish plaintiffs' advertisenments
pursuant to its |longstanding policy of refusing to publish
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advertisenents for conpetitors. Consistent with this refusal
PNI's witten advertising policy prohibits the publication of
advertisenents for "aggregators,” or businesses that conpete with
PNI's classified section by advertising a phone nunber which
consuners can call for information about many different
advertisers. The advertising policy further provides, “Nor wll
we accept advertising that, in our judgnent, would result in a
net decrease in profits to our newspapers or on-line ventures.”
(Exhibit P-125 at 10.)

9.3.1 For exanple, Autobytel is a business that
t akes phone calls from people shopping for cars. It has access
to information frommany different autonobile dealers, and it
mat ches each shopper with a dealer and price that neets his or
her needs. PN has refused to carry ads for Autobytel because
Aut obytel is an aggregator and because PN believes the phone
service conpetes with its classified advertising for autonobiles.
(4/8/99 N.T. at 94-95.)

9.3.2 Plaintiffs' expert, Dr. Hurdle, admtted that
an econom st woul d expect a publication to refuse to publish a
conpetitor's advertisenments. (4/8/99 N.T. at 244.)

9.3.3 Apartment Solutions itself has been denied
advertising access in various newspapers and apartnent guides.

(4/8/99 N.T. at 92.)
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9.4 Plaintiffs are aggregators of apartnent adverti sing,
and therefore conpete not only with Apartnent Sol utions but al so
with PNI's classified. For this reason as well, PNl would not
accept Plaintiffs' advertisenents even if Apartnment Sol utions
went out of business. (4/8/99 N.T. at 94-97.)

9.4.1 As Plaintiffs assert in the "DEFI N Tl ONS"
section of their Conplaint, "Apartnent renter |ocators serve the
owners of the apartnent communities by offering to pool an
apartnment community's efforts to find renters together with the
simlar efforts of other communities, thus permtting several
apartnment communities to cost-effectively find renters through a
single classified adverti senent placed by the apartnent renter
|l ocator. . . . Apartnent renter |ocators offer apartnent
comunities a cost-saving alternative to placing individual
advertisenents in PNI's newspapers . . . ." (Conpl. at § 27(b).)

9.4.2 Plaintiffs further assert in the "PARTIES"
section of their Conplaint that they provide "an efficient and
cost-effective alternative to apartnent communities' placing

classified ads." (Conpl. at T 22.)°

“The al l egations fromthe Conplaint, which are set forth in |1
9.4.1 and 9.4.2 above, constitute judicial adm ssions and as such
cannot be contradicted at trial. Conte Brothers Autonotive, Inc.

V. Quaker State-Slick 50, Inc., 165 F.3d 221, 235 (3d Cr. 1998).
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9.5 Apartnent Source was able to place one adverti senent

into The Inquirer by omtting any nention of the "Apartnent

Source" nane. This ad ran for a six-week period, after which PN
di scovered that the advertisenent was from Apartnent Source and
refused to run it again. (4/6/99 N T. at 60.) East testified
t hat Apartnent Source got no | eases or revenue fromits six weeks

of advertising in The Inquirer. (4/6/99 N.T. at 91-92.)

9.6 The only evidence adduced at trial to support
Plaintiffs’ claimthat apartnment communities are refusing to sign
with them because of their inability to advertise with PNl was
testinony from Lisa East that one apartnment community refused to
sign with Apartnent Source because Apartnent Source was not able
to advertise in PNI’s newspapers. (4/6/99 N.T. at 82-83.) This

evidence is insufficient.

10. The Locators' Financial Health
10.1 Apartnent Sol utions’ Losses.

10.1.1 Apartnent Sol uti ons has been | 0si ng noney
continually since its inception despite its huge anmount of
virtually-free advertising in PNI's newspapers. (Exhibit D
193a.)

10.1.2 The outl ook is not inproving. Apartnent
Sol utions' gross revenues are down and its |osses are greater in
the first quarter of 1999 as conpared to 1998's first quarter.
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Apartment Sol utions' | osses now range from $55,000 to $60, 000 per
nonth. (4/8/99 N.T. at 75-78.)

10.1.3 PNl executives have di scussed the possibility
of exiting the apartnent |ocator business. (4/8/99 N.T. at 102,
199.)

10.2 The Apartnent Source's Losses

10.2.1 The Apartnment Source is also | osing noney,
but to a | esser extent than Apartnent Solutions. Currently,
Apartnment Source is |osing $20,000 per nmonth. (4/5/99 N T. at
57.)

10.2.2 Not abl y, Apartnent Source of New Jersey is
| osi ng noney despite the fact that it is able to advertise in the
| argest daily newspapers based on circulation in the three New
Jersey counties in the eight-county area, i.e., the Canden

Courier Post, the Burlington County Tinmes, and the d oucester

County Tinmes. (4/6/99 N.T. at 93-94.)

10.2.2.1 These New Jersey newspapers have the
sane or greater circulation in their counties than PNI's

newspapers. (4/8/99 N.T. at 85-87.)

10.3 O her Locators and Rental Referral Conpanies
10.3.1 Based on the sketchy record concerning Henry

Berks, the Court is unable to determ ne whether or not Henry
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Ber ks operates an apartnent |ocator service within the
Phi | adel phi a Regi on. Consequently, the Court will not consider
Henry Berks in determ ning whether an ALS market or submarket
exi sts in the Phil adel phia Regi on.
10.3.2 Rental Options is arental listing referral
agency. It charges a fee to potential renters in exchange for a
list of apartnents that neet their particular needs. (4/5/99
N.T. at 156, 172.) It is thus a free source of |eads for
apartnment communities. (4/5/99 N T. at 156.) Because Plaintiffs
mai ntain that Rental Options is not part of the ALS market, the
Court will not consider Rental Options in determ ning whether an
ALS mar ket or submarket exists in the Phil adel phia Regi on.
10.3.3 Evi dence that other geographi c markets have
supported | ocator services is not relevant to whether the
Phi | adel phi a Regi on can support |ocator services. |In order for
such evidence to be deened relevant, there nust be evidence in
the record that the sanme or simlar market forces exist in the
Phi | adel phi a Regi on and t he ot her geographic regions. Because
the record is devoid of any such evidence, reliance on such

conparative evidence is not justified.
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11. The Rel evant Market

11.1 The parties agree that the rel evant geographi c market
is the Phil adel phi a Regi on.

11.2 The rel evant product market is the market for apartnent
rentals, or the "means to find renters” market, in the
Phi | adel phia Region. As Dr. Rapp, Defendants’ expert, testified
the apartnment communities, the relevant consuners, viewthe
vari ous "neans" as reasonably interchangeable. Therefore, there
is no potential for nonopolistic exploitation in any smaller
market. (4/7/99 N.T. at 11-12.) Dr. Hurdle, Plaintiffs' expert,
admtted that |ocators are "[n]ot an established product market
inthis area.™ (4/8/99 N T. at 231.)

11.3 In concluding that the market for apartnent rentals is
t he rel evant product market, the Court relies principally on the
same factors on which Dr. Rapp relied

11.3.1 Lisa East testified at her deposition that

she rerouted sone of Fountainview s advertising dollars fromthe

Courier Post to apartnent guides and |ocator services. (4/7/99
N.T. at 14.)

11.3.2 Maria Jacobs, of Morgan Properties, stated
that she tracks her advertising expenditures on a cost-per-|ease

basi s, and conpares the cost-per-|lease of |ocator services to
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that of apartnent guides and newspapers. (4/7/99 N.T. at 15-16;
Exhi bit D 222.)

11.3.3 PNI's docunents, prepared in the ordinary
course of business and prior to this litigation, describe an
apartnent advertising market of $10 to $12 million dollars, with
vari ous market suppliers including newspapers, apartnent
| ocators, apartnent guides, and others. (4/7/99 N.T. at 29-30;
Exhibits D121, D 104, D-105.)

11.3. 4 The Haas gui des refused to publish
advertisenents for Apartnent Sol utions and The Apartnent Source,
because Haas views |ocators as its conpetitors. (4/7/99 N.T. at
30- 31.)

11.3.5 East's own marketing docunent touts Apartnent
Source as a cost-saving nechanism as conpared to other fixed-
cost advertising sources. (4/7/99 N T. at 64.)

11.4 Suppliers in the apartnent advertising market include
daily and non-daily newspapers in Phil adel phia and the
surroundi ng suburbs, various apartnent gui de books and nagazi nes,
apartnent | ocator services, the Internet, billboards, and the
Yel | ow Pages. (Exhibit D-189a; Exhibit D 104 at 68-69.)
Apartment communities with 100 or nore units, the consuners in
this case, view all of these "neans" as reasonably

i nt er changeabl e.
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11.4.1 The evi dence showed that apart nent
comunities |looking for renters view | ocator services the sane
way they view gui debooks and newspapers, i.e., as another way to
advertise for tenants in order to fill their vacant apartnents.
(4/7/99 N.T. at 14, 36; 4/8/99 N.T. at 62-65.) Therefore, they
are reasonably interchangeabl e.

11.4.2 An owner of nultiple apartnent communities in
t he Phil adel phia area confirnmed that | ocator services are seen as
one of a nunber of alternative nmeans to advertise for renters.
(4/7/99 N.T. at 15-16; Exhibit D 222.)

11.4.3 O her apartnent communities informed PNI's
rental task force that their primary concern is to put renters
into apartnents as inexpensively as possible. (4/8/99 N T. at
38.) Indeed, the reason Apartnent Solutions is struggling is
because its conpetition (in particular the Haas guides) is able

to put renters into apartnents for a cheaper price. (4/8/99 N T.

at 62.)

11. 4.4 East herself admtted that Fountainview took
money froma | ess effective advertising source -- the Courier
Post -- and put it into the apartnent guides and | ocator

services. (4/6/99 N.T. at 127-28.)
11.5 The various apartnent advertising nedia view one

anot her as conpetitors.
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11.5.1 PNl 's docunents, which were generated in the
ordi nary course of business and years before this litigation
began, state that PNI's newspapers conpete for apartnent
advertising dollars with other newspapers, online ventures and
apart nent gui debooks, and that PNI's newspapers wll conpete with
| ocator services. (Exhibit D 104 at 68-69.)

11.5.2 The Haas gui debooks have refused to publish
advertisenents for The Apartnent Source and Apartnent Sol utions
because it views themas conpetitors. (4/6/99 N.T. at 118-19;
4/8/99 N. T. at 83.)

11.5.3 Brownrout testified that PNl views the
apart nent gui debooks as the strongest conpetitor for its |ocator.
(4/8/99 N.T. at 37-38, 42.)

11.6 As Dr. Rapp testified, the differences between these
mar ket suppliers do not prevent themfrombeing in the sane
mar ket, because each acts as a price constraint on the others.
(4/7/99 N.T. at 23-24.)

11.7 There is no narrower apartnent |ocator-only market or
submar ket in the Phil adel phia Regi on.

11.7.1 There is no separate | ocator market because,
shoul d the | ocator services try to charge nonopolistic prices,
reasonabl e substitutes are available to apartnment comunities.

(4/7/99 N T. at 12-13.) In other words, the apartnment
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communities are unexploitable by the | ocator services, given
their realmof advertising choices. (4/7/99 N.T. at 52.)
11.7.2 There is also no apartnent |ocator-only

submar ket in the Phil adel phia Regi on.

11.7.2.1 Neither apartnment communities nor the
public recogni zes | ocators as a separate conpetitive arena or a
separate economc entity. (4/8/99 N T. at 64.)

11.7.2.2 Apartnent |ocators do not have distinct
custoners. (4/8/99 N.T. at 65.)

11.7.2.3 Although apartnent |ocator services use
a sonewhat different "pricing nodel" than other apartnent
advertising nedia, they do not have distinct prices. (4/8/99
N.T. at 65.)

11.7.2.4 Locator services do not have peculiar
uses. (4/8/99 N.T. at 65.)

11.7.2.5 Although | ocators provide matching
services that distinguish themfromother suppliers, such as
apart nent gui debooks or apartnent classified, other suppliers,
such as rental listing agencies (e.g., Rental Options), provide
mat chi ng services as well.

11.7.2.6 Locators do not have any uni que

facilities. (4/8/99 N.T. at 66.)
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11.7.2.7 Custoners are sensitive to price and
woul d take their noney fromlocators and give it to the
gui debooks or newspapers, for exanple, should the |ocator
services raise their prices. (4/8/99 N T. at 66.)

11.7.3 The conclusion of Plaintiffs' expert, Dr.

Hurdl e, that locators forma separate market is unsupported by
t he evi dence.

11.7.3.1 Dr. Hurdle relied on the fact that
| ocator services charge a fee only after a | ease is signed, as
opposed to before. (4/8/99 N.T. at 239.) But, Dr. Hurdle
admtted that product differences alone do not establish separate
markets. (4/8/99 N.T. at 248-49.) Contingent fees still nust be
paid out of finite budgets, as Dr. Rapp's testinony based on
custoner interviews denonstrates.

11.7.3.2 Dr. Hurdle relied on the fact that
apartnment communities are willing to list with The Apartnent
Source, despite the fact that it is nore expensive than Apartnent
Solutions, to conclude that custoners are not sensitive to
pricing differences and would not turn el sewhere should |ocators
increase their prices. (4/8/99 N T. at 231-32.) But Dr. Hurdle
adm tted he did not speak to any custoners, unlike Dr. Rapp.
(4/8/99 N.T. at 248.) NMoreover, two tinmes as nany apart ment

comunities have listed with Apartnent Solutions, which is

34



substantially | ess expensive than The Apartnent Source, show ng
the very price sensitivity Dr. Hurdl e contends does not exist.
11.7.3.2.1 Al so, the price difference is

not persuasive on this point. For exanple, no party contests the
fact that apartnent gui debooks and newspaper cl assified
advertisenents conpete in the sane market, and that custoners
advertise in both vehicles despite the fact that gui debook
advertisenents are cheaper than newspaper advertisenents. But
this does not nean that custoners do not view newspapers and
gui debooks as reasonabl e substitutes. PN's |oss of revenue to
t he gui debooks denonstrates that apartnent comrunities in this
area are indeed sensitive to their cost per lease and wll turn
to substitutes.

11.7.3.3 Dr. Hurdle testified that newspapers do
not refuse to publish |locators' advertisenents unless the
newspapers own conpeting |locators, |eading himto conclude that
classified do not conpete with |ocators. (4/8/99 N.T. at 229.)
However, he admtted to knowi ng only two non-| ocat or-owni ng
newspapers that have permtted |ocators to advertise. (4/8/99
N. T. at 242-43.)

11.7.3.4 Dr. Hurdle also admtted that his

testi nony was based on data from outside of Phil adel phia because
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at best we are dealing with an energi ng product market, not an
established product market in this area. (4/8/99 N.T. at 231.)

11.7. 4 Plaintiffs' other evidence to support their
claimthat |locators forma separate market is unpersuasive.

11.7.4.1 Plaintiffs testified that the
contingency fee charged by locators is not a cost because, for
accounting reasons, Fountainview does not designate the
contingent fees paid to a |ocator service as a marketing expense.
Regar dl ess of how Fountai nvi ew | abel s such conti ngent fees, they
constitute costs incurred to | ease an apartnent. In this regard,
it is significant that Maria Jacobs conpares | ocators' costs per
| ease al ongsi de the cost per |ease of guides and newspapers.
(Exhibit D-222.)
11.7.4.2 Plaintiffs testified that the extra
services and “pre-screening” they provide put locators in their
own market. The existence of such extra services, however, does
not support the finding of an ALS submarket.
11.7.4.2.1 First, Dr. Hurdle admtted

that the presence or absence of services acconpanying a product
is not determnative in defining a market. For exanple, he
admtted that a cafeteria (without waiter service) and a
| uncheonette (with waiter service) could be conpetitors. (4/8/99

N. T. at 249-50.)
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11.7.4.2.2 Second, plaintiffs had no
evidence that the services they provide result in a higher close
ratio for their custoners, the apartnent comunities. (4/5/99
N.T. at 66.) Plaintiffs and Apartnment Sol utions close only 10%
of the people they refer to apartnent communities. (4/8/99 N T.
at 49; 4/6/99 N.T. at 200.) There was evi dence that one
community closed 25% of the |leads it received through a Haas
guide. (Exhibit D 105 at 227.) 1In other words, as far as this
record shows, the "extra" services are regarded as irrelevant to
the custoners of |ocator services, apartnment conmunities, who are
concerned principally about the cost of filling their apartnent
comunities with renters. (4/5/99 N.T. at 65-66.)

11.7.4.2.2. 1 Plaintiffs presented no

testinony by a custoner, and no studies, regarding the val ue of
Apartnment Source's "extra" services or whether they produce
hi gher quality | eads.

11.7.4.2.3 Third, Plaintiffs testified
about the services perforned by Apartnent Source and their
superiority to any services perfornmed by Apartnent Sol utions.
(4/5/99 N.T. at 46-47.) For exanple, while Apartnent Source
spends 40 m nutes on the tel ephone with a prospective renter,
Apartment Sol utions spends only 10. And whil e Apartnent Source

connects the prospective renter with an apartnent community via
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conference call, Apartnent Sol utions does not. (4/6/99 N.T. at
84.) Plaintiffs' extra services tell nothing about whet her
apartnment communities view locators in general, including
Apartnment Sol utions, as reasonably interchangeable wth newspaper
advertising or guidebooks. Plaintiffs' "extra" services do not
prove the presence of a separate |ocator market. Apartnent
Sol utions, by reason of its %less time on the tel ephone wth the
prospect, just provides |ess “pre-screening.”
11.7.4.2. 3.1 The evi dence showed t hat
ot her advertising nedia perform "matching" services to sone
extent, including Rental Options. (4/5/99 N.T. at 72-73, 172;
Exhi bit D205 at 19-30.)
11.7.5 The marketi ng docunents prepared by

Plaintiffs in the ordinary course of business show that they
mar ket The Apartnent Source as conpetitive with other apartnent
advertising nedia. (Exhibits D97, P-7.)

11.7.5.1 Simlarly, Plaintiffs assert in the
"DEFI NI TI ONS" and "PARTI ES" sections of their Conplaint that
apartnent renter |ocators offer apartnent communities a cost-
saving alternative to placing individual advertisenments in PNI's

newspapers (Conpl. at Y 22, 27(b).)

12. PNI's Market Share in the Rel evant Market
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12.1 Dr. Rapp anal yzed the apartnent advertising market and

concluded that PNl has at nost a 25% share. (Exhibit D-189a.)
12.1.1 Dr. Rapp concl uded that apartnent gui debooks

have a 65% mar ket share, and that the Haas gui des al one have a
47% mar ket share. (Exhibit D 189a.)

12.2 PNI's internal market analysis, perfornmed in the
ordi nary course of business and years before this litigation,
concluded that PNI's market share was roughly 25% as wel | .
(4/8/99 N.T. at 22; Exhibit D121 at 790.)

12.3 Plaintiffs do not dispute these shares.

13. Monopoly Power in the Rel evant Market.

13. 1 Defendants do not have nonopoly power in the rel evant
mar ket .

13.2 Plaintiffs do not dispute Dr. Rapp's conclusion that,
if the apartnent advertising market is the relevant market, then
PNl does not have nonopoly power. As this larger market is the
correct relevant market, the Court concludes that PNl does not
have nonopoly power.

13.3 In addition, this Court finds that Apartment Sol utions
does not have the ability to charge nonopolistic prices and
exploit its customers, and therefore it does not have nonopoly

power even if there were a narrower |ocator-only market.
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Reasonabl e substitutes for |ocators are avail able, including
apart nent gui des and newspapers.

13.3.1 The service performed by Rental Options is
free to apartnment conmmunities, and therefore acts as a constraint
on the prices charged by | ocator services to apartnent
communities. (4/7/99 N T. at 92.)

13.3.2 There are no substantial entry barriers to
becom ng a |l ocator service. Start-up costs are |ow, and entry
requires only a tel ephone and a conputer. This easy entry
constrains the prices of |ocator services already in the market.
(4/5/99 N.T. at 33; 4/7/99 N.T. at 42-43; Exhibit D 190a.)

13.3.2.1 As Dr. Rapp testified, the |ocator
busi ness is such that even businesses outside the market can
enter the market easily, such as real estate brokers who al ready
have the |icenses necessary to be apartnent |ocators. (4/6/99
N.T. at 35; 4/7/99 N. T. at 44-45.)

13.3.2.2 Marshall testified that he never
anticipated that The Apartnent Source woul d be the only | ocator
in the market because others could easily junp into the market.
(4/5/99 N.T. at 102.)

13.3 Plaintiffs' evidence of nonopoly power in a separate

| ocat or market i s unpersuasive.
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13.3.1 Plaintiffs presented no expert testinony on
the i ssue of nonopoly power.
13.3.2 Plaintiffs rely exclusively on Apartnent

Sol utions' market share, and in doing so ignore inportant
evi dence.

13.3.2.1 First, Plaintiffs ignore the possible
presence of other locators in the market, such as Henry Berks.

13.3.2.2 Second, Plaintiffs ignore the fact that
their locators charge a fee of 100% of the first nonth's rent
wher eas Apartnment Sol utions charges a fee of 62% of the first
month’s rent, which can explain the differences in their nmarket
share. (4/7/99 N.T. at 52-53.)

13.3.2.2.1 As Dr. Rapp testified

occupancy rates are quite high in the Phil adel phia area, which
makes it particularly difficult for higher priced conpetition to
survive. (4/7/99 N T. at 56.)

13.3.2.3 Third, as Dr. Rapp testified, market
share is not particularly indicative of nonopoly power in this
case, where Plaintiffs' business is a relatively small business
in a market with head-to-head conpetition. (4/7/99 N T. at 56.)

13.3.2.4 Fourth, and nost inportantly, this Court
finds that Plaintiffs cannot rely on market share al one to prove

t hat Apartnent Sol utions has the power to control prices in the
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face of its extrene financial |osses. Wthout any expert
testinony by Plaintiffs to contradict Dr. Rapp, the Court cannot,
in the face of Apartnent Sol utions' nassive |osses, draw the
conclusion frommarket share alone that there i s nonopoly power.
| f Apartnent Sol utions had nonopoly power, it would be raising
its prices to increase its profitability. (4/7/99 N T. at 62-
63.)

13.3.2.4.1 Plaintiffs are not all eging
predatory pricing by Apartnment Sol utions and have presented no
recoupnent analysis as required for such a claim Plaintiffs
presented no credi bl e evidence to explain Apartnent Sol utions'
massi ve | osses. Therefore, the Court concludes fromthese | osses
that there is no nonopoly power because such extrene | osses are

i nconsi stent with nonopoly power. (4/7/99 N.T. at 45.)

14. The Essential Facility Doctrine

14.1 Potenti al Advertising Vehicles Oher than PN's
Newspapers.

14.1. 1 Apartnment | ocator services have nmany
potential advertising vehicles other than PNI's newspapers.
Plaintiffs' own docunents show that an apartnent |ocator has nore
than 60 potential alternative advertising vehicles in the

Phi | adel phia Region. (Exhibit D 3.)

42



14.1.2 An advertisenent placed in a selection of

t hese ot her vehicles would reach the same nunber of potenti al
renters as an advertisenent with PNI, for a conparabl e cost.
(4/7/99 N.T. at 55.)

14.1.2.1 As Brownrout testified, suburban
newspapers charge a conparabl e anount for apartnent adverti sing,
proportional to their circulation. (4/8/99 N T. at 91.) Nearly
all of the eight counties included in the Phil adel phia Regi on
have a daily newspaper with circulation greater than or
conparable to PNI's circulation in those counties. (4/8/99 N T.
at 85-87.)

14.1.2.2 The Yell ow Pages are also an effective
advertising source for |ocator services, and are | ess expensive
than PNI's newspapers. (4/8/99 N.T. at 91.)

14.1.3 Apart ment gui de books, were they to permt

| ocators to advertise with them have the potential of being a
strong and effective advertising alternative for |ocator
services. (4/7/99 N.T. at 37.) The fact that they do not permt
| ocators to advertise does not nmake PNI's newspapers an essenti al
facility. (4/7/99 N.T. at 55-56.)

14.1.3.1 As Dr. Rapp testified, the guide books

are so strong and effective because they "are focused, they are
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area wi de and they have a great deal of appeal to people who are
| ooking for apartnments.” (4/7/99 N.T. at 37.)

14.1.3.2 In addition, apartnment guide books are
general ly cheaper than PNl apartnent advertising (4/8/99 N T. at
91.)

14.1. 3.3 Sone gui de books would work better than
others for apartnent |ocators or for apartnent communities.

14.1.3.3.1 The Haas gui des have a wi de
circulation, a large market share, and are a top adverti sing
source for apartnent communities, including Plaintiffs' own
Fountainview. As aresult, if locators were permtted to
advertise with Haas, the Haas gui des would have the potential of
being a very effective advertising source.
14.1.3.3.2 As conpared to the Haas

gui des, Renter's CGuide Wekly (Exhibit D-217) and For Rent
Magazi ne (Exhibit D-212) are not nmajor suppliers in the
Phi | adel phia Region. (Exhibit D-189a.) As a result, they have
not been a very effective advertising source for |ocator
services. (4/6/99 N.T. at 121.) Their |ack of effectiveness,
however, is not evidence that the Haas guides would be simlarly
ineffective. (4/8/99 N.T. at 170-71.)

14.1.3.4 Apartnent Source tried to advertise in

the two Haas apartnent gui de books, but was turned down because
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they are conpetitors. Plaintiffs' witnesses adnmt that they do
not know the effect this denial has had on Apartnent Source's
profitability. (4/5/99 N.T. at 76; 4/6/99 N.T. at 112; 4/8/99
N.T. at 178-79.)

14.1.3.5 Plaintiffs testified that the guide
books woul d not be as effective an advertising source for
| ocators as PNI's newspapers because the gui de books appeal to
"do-it-yourselfers."” (4/5/99 N T. at 70; 4/6/99 N. T. at 185-86.)
There is no evidentiary support for this conclusion. Nbreover,
the Court does not understand the logic underlying this
concl usi on because it is reasonable to assune that individuals
who | ook at PNI's newspapers' apartnent classified are no |ess
likely to be "do-it-yourselfers" than people who read the guide

books.

14. 2 Fountai nview s Experience
14.2.1 Plaintiffs are affiliated with and under
common control with Fountainview, a 970 unit conplex in
Bl ackwood, New Jersey. (4/5/99 N.T. at 28.)
14.2.2 Fountainview relies heavily on |l eads fromthe

Apartnent Gui de and Apartnent Shopper's Guide. (4/6/99 N.T. at

111; Exhibits D-48 to D-94.)
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14.2. 3 Fount ai nvi ew al so advertises in For Rent
Magazi ne, but it gets only a margi nal anount of |eases from
there. (4/6/99 N.T. at 117.) Fountainview advertised in
Renter's Quide for a short tinme but stopped because it did not
get any leases. (4/6/99 N.T. at 114.)

14.2. 4 Fount ai nvi ew advertises with many ot her
vehicles as well, including direct mail, flyers, and the
Internet. (Exhibit D94.)

14.2.5 Fount ai nvi ew st opped advertising with The
| nqui rer because it was expensive and resulted in unqualified

leads. (4/6/99 N.T. at 85-86.)

14. 3 Apartnment Source's Experience Wth PNl and Non- PN
Advertising Vehicles

14.3. 1 Apartment Source advertises in a variety of
sources and has achi eved varying degrees of success fromthese
different sources. (Exhibit D 98.)

14. 3.2 Li ke Fountai nvi ew, Apartnent Source did not
have success with its advertisenent in Renter's Quide. (4/6/99
N.T. at 121.)

14.3.2.1 Plaintiffs' argunent that the poor
performance of their ads in Renter's Qui de sonehow i ndi cates that
t he Haas gui des would perform poorly for a |ocator is not

credi ble. The Haas gui des have proven to be a nuch nore
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effective and efficient source of |eads for apartnent
communi ties, including Fountainview.
14. 3.3 Apart ment Source obtained no | eases or

revenue fromits six weeks of advertising in The Inquirer.

(4/6/99 N.T. at 91-92.)
14.3.3.1 Plaintiffs' testinony that they

nonet hel ess know that advertising with The Inquirer is essential

for their survival is unsupported by the record and therefore is
specul ati ve.

14.3.3.2 The record does not support the
conclusion that, even though nost apartnment communities do not

advertise in The Inquirer, people |ooking for apartnents al ways

turn to The Inquirer. (4/5/99 N.T. at 58, 61-62; 4/6/99 N T. at

123-24; 4/8/99 N.T. at 12.) The Haas gui des get al nost 50% of
apartnent advertising dollars. (Exhibit D 189a.)

14.3. 4 Plaintiffs nanmed only one apartnent community
that refused to sign up with Apartnent Source because of its
inability to advertise with PNI. (4/8/99 N.T. at 261; 4/6/99

N.T. at 82-83.)

14. 4 Apartment Sol utions' Experience Wth PNl and Non- PN
Advertising Vehicles

14.4. 1 Despite the availability of |owcost and free
advertising with PNI's newspapers, Apartnent Sol utions continues
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to pay retail prices to advertise wth non-PN sources.
(Exhibits P-1la to P-1j.)
14. 4.2 Apartnment Solutions is steadily decreasing

the anount of its paid advertising in The Inquirer, and it has

st opped payi ng for advertisenments in The Daily News. (Exhibits

P-la to P-1j.)

14. 4.3 Apartment Sol utions continues to | ose noney.
(Exhibit D-193a.)

14.4.3.1 Although Plaintiffs argue that this is

because Apartnent Sol utions has inconpetent, inexperienced
managenent (4/6/99 N.T. at 66-67), the record does not support
such a conclusion. However, even if it were true, it would tend
to prove that Apartnent Sol utions does not have the power to

control prices.

14.5 PNI's Newspapers Are Not Controlled By a
Monopol i st.

14.5.1 It is uncontested that The | nquirer and

The Daily News do not have nonopoly power and are not nonopolists

in the market for apartnent rentals. Moreover, there was no
evi dence presented by the Plaintiffs that Defendants were trying
to spread their alleged nonopoly to another market, nor was there

any evidence of inter-market dynam cs.
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14.5.2 The evidence proved that PN 's deci sion
not to publish Apartnent Source's advertisenents woul d have been
made even if Apartnent Solutions were not in existence. The
deci sion was nmade pursuant to PNI's policy of not printing
conpetitors' ads and PNI's recognition that apartnent |ocators
conpete with apartnent classified advertising and are

aggregators. (4/8/99 N.T. at 96-97.)

15. PREDATORY | NTENT OR PREDATORY CONDUCT

15.1 Plaintiffs failed to neet their burden to prove that
PNI refused their advertisenents pursuant to sone predatory
intent and not for a | awful business reason.

15.2 To the contrary, PN refused to publish Plaintiffs
advertisenents unilaterally and pursuant to its | ongstandi ng
policy of not publishing ads for conpetitors and aggregators, and
based on its need to stop the | osses being suffered inits
apartnent advertising category. (4/8/99 N T. at 96-97.)

15.3 As Dr. Rapp testified, the desire not to sell one's
services to a conpetitor is in fact pro-conpetitive, because
hel ping a conpetitor generally results in noney out of one’s
pocket. (4/7/99 N.T. at 63-64.)

15.4 Plaintiffs' expert Dr. Hurdle adnmitted that

publ i cations which refuse to publish conpetitors' ads are acting
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the way an econom st woul d expect themto act. (4/8/99 N.T. at
244.)

15. 4.1 Dr. Hurdle could nanme only two newspapers
that permt locators to advertise. (4/8/99 N T. at 242-43.)

15.5 Plaintiffs failed to neet their burden to prove
predatory conduct or results.

15.6 PNl unilaterally denied Plaintiffs access to a non-
monopol y, non-essential newspaper. This is not predatory.

15.7 PNl did not wthdraw prior cooperation.

15.8 Plaintiffs presented no evidence that PNl is driving up
their costs.

15.8.1 The evi dence showed that the suburban
newspapers are priced conparably to PNI's newspapers, and that
gui de books are cheaper. (4/8/99 N.T. at 91-92.)

15.9 Plaintiffs presented no evidence of an unlawful tying
arrangenent .

15.10 Plaintiffs presented no evidence of an unl awful
boycott.

15.11 Plaintiffs did not denonstrate the existence of any
i nter-market dynamics attendant to or as a result of PNI’'s
refusal to accept advertising for Apartment Source.

15.12 Plaintiffs presented no evidence that PNl is

attenpting to spread nonopoly power from one narket into another.
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1. DI SCUSSI ON

A. The Elements of Plaintiffs' Section 2 d ains

Section 2 of the Sherman Act is entitled, "Monopolizing
trade a felony," and it provides: "Every person who shal
nmonopol i ze, or attenpt to nonopolize, or conbine or conspire with
any ot her person or persons, to nonopolize any part of the trade
or commerce anong the several States, or with foreign nations,
shal |l be deened guilty of a felony.” 15 U S.C A 8§ 2.

Plaintiffs allege both nonopolization and attenpted
nmonopol i zati on under Section 2.

A cl ai m of nonopoly under Section 2 of the Sherman Act has
two el enents: "(1) the possession of nonopoly power in the
rel evant market and (2) the willful acquisition or maintenance of
t hat power as distinguished fromgrowh or devel opnent as a
consequence of superior product, business acunen, or historical

accident." Eastman Kodak Co. v. |Inmage Technical Services., Inc.,

504 U.S. 451, 481, 112 S. Ct. 2072, 2089 (1992) (quoting United

States v. Grinnell Corp., 384 U S 563, 570-71, 86 S. C. 1698,

1704 (1966)). The plaintiff nust also prove that it suffered
antitrust injury as a result of the defendant's unlawful acts.

See Houser v. Fox Theaters Managenent Corp., 845 F.2d 1225, 1233

(3d Cir. 1988).
To prevail on their clai munder Section 2 of the Sherman Act

for attenpted nonopolization, Plaintiffs nust prove that "(1)
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[ Def endant s] engaged in predatory conduct or anticonpetitive
conduct with (2) specific intent to nonopolize and with (3) a

dangerous probability of achieving nonopoly power." |ldeal Dairy

Farnms, Inc. v. John Labatt, Ltd., 90 F.3d 737, 750 (3d Gr.

1996). See also Pennsylvania Dental Ass'n v. Medical Serv. Ass'n

of Pennsylvania, 745 F.2d 248, 260 (3d G r. 1984) (listing only

two el enents for attenpted nonopolization claim "(1) a specific
intent to nonopolize; and (2) the consequent dangerous
probability of success within the rel evant geographi c and product
mar ket s" but stating "[d]irect evidence of specific intent need
not be shown; it may be inferred frompredatory or exclusionary

conduct") (citing inter alia Interstate Grcuit, Inc. v. United

States, 306 U.S. 208, 59 S. C. 467 (1939); United States v.

Jerrold Electonics Corp., 187 F. Supp. 545, 567 (E.D. Pa. 1960)).

Eval uation of an attenpted nonopolization claimalso
i nvol ves a determ nation of whether there is a dangerous
probability of achieving nonopoly power. This determ nation
requires an "inquiry into the relevant product and geographic
mar ket and the defendant's econom c power in that market."

Pastore v. Bell Tel. Co. of Pennsylvania, 24 F.3d 508, 512-14 (3d

Cir. 1994)(remarking "the law directs itself to conduct which
unfairly tends to destroy conpetition itself. . . . [Section] 2
nmakes the conduct of a single firmunlawful only when it actually
nonopol i zes or dangerously threatens to do so") (citation
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omtted). |In addition to considering the relevant product market
and the defendant’s market share of that relevant market, to

determ ne whet her there exists a dangerous probability of success
of achi eving nonopoly power, the Court nust al so consider pricing

and barriers to entry and conpetition. Yeager’'s Fuel, Inc. v.

Pennsyl vani a Power & Light Conpany, 953 F. Supp. 617, 647-48

(E.D. Pa. 1997).

B. The Rel evant Geogr aphi ¢ and Product Markets

A comon elenent of Plaintiffs’ unlawful nonopolization and
unl awf ul attenpted nonopolization clains is the definition of the
rel evant market. A relevant antitrust market has two distinct,
but related, elenents: (1) a relevant product market, and (2) a

rel evant geographic market. Brown Shoe Co. v. United States, 370

U S 294, 324, 82 S. C. 1502, 1523 (1962). Plaintiffs contend
that an ALS product nmarket or submarket exists in the

Phi | adel phi a Regi on.

1. Rel evant Geogr aphi ¢ _Mar ket

In Section 2 cases, the “identification of the relevant
geographic market is a matter of anal yzing conpetition.” Borough

of Lansdale v. Philadelphia Electric Co., 692 F.2d 307, 311 (3d

Cir. 1982). In other words, the rel evant "geographic" market
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includes "the area in which a potential buyer may rationally | ook

for the goods or services he or she seeks." Pennsylvania Dental

Ass’n v. Medical Serv. Ass'n of Pennsylvania, 745 F.2d at 260

(citation omtted). Plaintiffs defined the rel evant geographic
mar ket as the Phil adel phia Regi on, and Defendants accepted this
definition. Therefore, the Court wll analyze whether a defined

ALS product market exists within the Phil adel phia Region.

2. Rel evant Product Nharket

The definition of the relevant product market is a central
issue in this case. A Section 2 claimof actual nonopolization

al ways requires proof of the relevant market. United States v.

Ginnell Corp., 384 U S. at 570, 86 S. C. at 1703. The sane is

required to prove a Section 2 claimof attenpted nonopolization.

American Bearing Co., Inc. v. Litton Industries, Inc., 729 F.2d

943, 949 (3d Cir. 1984); Edward J. Sweeney & Sons, Inc. v.

Texaco, Inc., 637 F.2d 105, 117 (3d Gr. 1980); Col eman Mt or Co.

v. Chrysler Corp., 525 F.2d 1338, 1348 & n. 17 (3d Gr. 1975).

In fact, proof of a viable relevant market is a threshold
requi renent for Plaintiffs’ nonopolization and attenpted

nonopol i zation claims. Consul, Ltd. v. Transco Energy Co., 805

F.2d 490, 493 (4th Cr. 1986) (“Relevant nmarket is the threshold

for a Sherman Act 8 2 claim”); Kellam Energy, Inc. v. Duncan,

668 F. Supp. 861, 888 (D.Del. 1987)(narket definition is a
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threshol d requirenent for an attenpted nonopolization claim.
The need for a definition of the relevant market is obvious -- a
def endant’ s market power can only be neasured within the context
of a defined market. As explained by the Suprene Court,
“IWithout a definition of [the] market there is no way to

measure [the defendant’s] ability to | essen or destroy

conpetition.” Spectrum Sports, Inc. v. MQillan, 506 U S. 447,
456, 113 S. C. 884, 890 (1993)(quotation and citation omtted).
The Court finds that the relevant product market in this
case is the market for apartnent rentals. Plaintiffs have failed
to prove the existence of an ALS product nmarket or submarket in
the Phil adel phia Region. In their Conplaint, Plaintiffs pled two
alternative product markets. Plaintiffs identified the first
product market as the “market for apartnent rentals,” which they
descri bed as the product nmarket that offers apartnent comrunities
the “neans to find renters for vacant apartnent units.” (Pls.’
Conpl. at § 27(c).) Plaintiffs also alleged the existence of a
di stinct and identifiable nmarket or sub-nmarket identified as the
“mar ket for apartnent renter locators” (the “ALS market”), which
t hey described as “the market in which apartment renter |ocators
provi de services to apartnent comunities.” (ld.) Plaintiffs
abandoned the nmarket for apartnent rentals and tried their case
on the theory that a distinct ALS market, or ALS submarket of the
mar ket for apartnent rentals, exists in the Phil adel phia Regi on.
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Plaintiffs bear the burden of defining the rel evant market.

Pastore v. Bell Tel. Co. of Pennsylvania, 24 F.3d at 512. The

rel evant product market consists of "commobdities reasonably
i nt erchangeabl e by consuners for the sanme purposes. Factors to
be considered include price, use and qualities. Accordingly, the

products in a relevant product market would be characterized by a

cross-elasticity of demand."” Fineman v. Arnstrong Wrld | ndus.,
Inc., 980 F.2d 171, 198-99 (3d Gr. 1992) (citations omtted).

See also SmithKline Corp. v. Ei Lilly & Co., 575 F.2d 1056, 1063

(3d Cir. 1978)(describing the relevant product market as "those
groups of producers which, because of the simlarity of their
products, have the ability--actual or potential--to take
significant anmobunts of business away from each other"); Brokerage

Concepts, Inc. v. U S Healthcare, Inc., 140 F. 3d 494, 513 (3d

Cir. 1998)(The boundaries of a market "are determ ned by
eval uati ng which products woul d be reasonably interchangeabl e by
consuners for the sane purpose."). The relevant product market

can consi st of services. United States v. Ginnell Corp., 384

US 563, 8 S. C. 1698 (1966)(Section 2 case invol ving

protective services); Wiss v. York Hospital, 745 F.2d 786 (3d

Cir. 1984)(Section 2 case involving health care services).
Wthin the rel evant market, a "submarket" may exi st,

"evidenced by such practical indicia as industry or public

recogni tion of the subnmarket as a separate economic entity, the
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product's peculiar characteristics and uses, unique production
facilities, distinct custoners, distinct prices, sensitivity to
pri ce changes, and specialized vendors." Pastore, 24 F.3d at 513
(citation omtted).® The above-listed indicia used to identify a
rel evant product submarket are “evidentiary proxies for direct

proof of substitutability.” Rothery Storage & Van Co. v. Atlas

Van Lines, 792 F.2d 210, 218 (D.C. Gr. 1986).

The Court has anal yzed t he evidence adduced at trial on
mar ket definition in light of the criteria set forth in the
applicable case law. The Court finds that Plaintiffs have failed
to denonstrate the exi stence of a defined ALS product market or
submarket in the Phil adel phia Region. There is evidence in the
trial record that the consuner at issue here, apartnent
comunities with 100 or nore units, treat apartnent gui de books,

classified advertising in newspapers, and ot her advertising

Whi | e Pastore uses the concept of submarket, the |ater-decided
case of Allen-Myland v. IBM Corp., 33 F.3d 194 (3d Cr. 1994),
guestions the efficacy of a submarket in a product nmarket
analysis. |d. at 208 n.16 ("The use of the term'submarket' is
somewhat confusing, and tends to obscure the true inquiry:
whet her IBMis constrained by the prices of |arge-scale nmainfrane

conputers when pricing its upgrades. If it is so constrained,
then the rel evant market consists of both mai nfranmes and
upgrades. If not, then it is sinpler and nore accurate to say

that the relevant market itself, not some submarket of it,
contains only upgrades."). Nevertheless, the Suprene Court has
recogni zed the possibility that within a broader product narket
“wel | -defined submarkets nmay exist which, in thensel ves,
constitute product markets for antitrust purposes.” Brown Shoe
Co. v. United States, 370 U.S. at 325, 82 S. . at 1524.
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vehicles as substitutes to listing with an ALS. |In other words,
there are a wde variety of advertising vehicles that are
reasonabl y interchangeabl e by apartnment communities for the sane
purpose: securing renters to fill vacant apartnents. Brokerage
Concepts, 140 F. 3d at 513. For exanple, Fountainview uses a
variety of means to fill its vacant units, including listings
with both Apartnent Source and Apartnent Solutions, as well as
advertising in the apartnent classified sections of a nunber of
newspapers, in the apartnent gui de books, and on the Internet.
Simlarly, Mrgan Properties utilizes a variety of neans,

i ncluding | ocator services, guide books, and classified
advertising, to fill vacant units in the apartnent comrunities
that it owns.

Even t hough the neans used by these apartnent conmunities to
secure renters may not be identical substitutes for one another,
they serve the sane function and are used interchangeably by the
consuner as substitutes for one another. Fountainview sw tches
dollars fromone product to another based on the effectiveness
and cost of the various products in placing qualified renters in
vacant apartnents. This type of functional interchangeabl eness

is a hallmark of a defined product nmarket. Kaiser Al um num &

Chem Corp. v. F.T.C., 652 F.2d 1324, 1330 (7th Gr. 1981)(“[T]he

cl earest indication that products should be included in the sane
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market is if they are actually used by consuners in a readily
i nt erchangeabl e manner.”).

The Court’s conclusion that Apartnment Source and Apart nent
Solutions are properly placed in the sanme market as apart nent
gui de books, apartnent classified, and ot her advertising vehicles
is not altered by the fact that an ALS includes a matching
service, a conponent that is not provided by sone of the other
suppliers in the market. Products with certain differences can
be placed in the sane market if the products are used
i nterchangeably and are substitutes for one another.

Al len-MWland v. International Business Machine Corp, 33 F.3d 194,

206 (3d Cr. 1994) ("' Interchangeability’ inplies that one
product is roughly equivalent to another for the use to which it
is put; while there m ght be sone degree of preference for the
one over the other, either would work effectively."). Hence,
cel l ophane is part of the sane market as other flexible wapping
materi als even though there are obvious differences in the

characteristics of the products. United States v. E.I. du Pont

de Nemours & Co., 351 U. S 377, 76 S. Ct. 994 (1956). So too, an

ALS is in the same narket as apartnent classifieds and gui de
books even though an ALS provides a matchi ng service and the
cl assifieds and gui de books do not.

Conspicuously nmissing fromPlaintiffs’ case was any evi dence
that apartnent communities within the Phil adel phia Regi on

59



recogni ze apartnent |ocator services as a separate economc
reality, rather than as one of a nunber of available neans to
fill vacant units. The absence of such evidence and the

exi stence of concrete evidence that |ocator services are used
i nterchangeably with other neans to fill vacant apartnents
underlies the Court’s finding that an ALS market or submarket
does not exist in the Phil adel phia Region and that the broader
mar ket for apartnent rentals is the rel evant nmarket.

To the extent that it can be argued that an ALS market
exists at all in the Philadel phia Region, it is at nost an
ener gi ng submarket within the broader, nore readily apparent
mar ket for apartnent rentals. As such, it has not yet fully
energed as a defined product market in the eyes of apartnent
communities, the consuners. Only a “well-defined” submarket can

constitute a rel evant market. Brown Shoe Co. v. United States,

370 U.S. at 325, 82 S. Ct. at 1524. An energi ng subnmar ket that
has not yet developed into a distinct and identifiable market by
definition is not “well-defined,” and therefore does not
constitute a rel evant product market under Section 2 of the
Sherman Act. |In other words, the Court nust determ ne whether an
ALS mar ket or subnarket currently exists in the Philadel phia
Region. The fact that an ALS market nay exist in the

Phi | adel phia Region in the future is irrelevant. The definition
of the rel evant nmarket nust be based on the market existing at
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the time of the alleged Section 2 offense, not on a nmarket that

m ght possibly exist in the future. SCM Corp. v. Xerox Corp.

645 F.2d 1195, 1207-09 (2d Gr. 1981) (status of the rel evant
product and geographic markets at the tine of the acquisition of
patents is essential in assessing the validity of a Section 2
cl aimbased on the refusal to |icense those patents).

For these reasons, the Court finds that the rel evant product
market is the market for apartnent rentals, not an ALS market or

submar ket .

C. Refusal s to Deal

The al l eged predatory conduct at issue in this case is the
refusal of PNl to accept advertising from Apartnment Source. As a
general matter, the refusal to deal with a conpetitor is not a

Section 2 violation. Aspen Skiing Co. v. Aspen Hi ghlands SKiing

Corp., 472 U S. 585, 600, 105 S. C. 2847, 2856 (1985)(“even a
firmw th nonopoly power has no general duty to engage in a joint
mar keting programwi th a conpetitor”). A business has the right
both to select its custoners and to refuse to deal wi th whonever
it pleases; that right, however, is “neither absolute or exenpt

fromregulation.” Lorain Journal Co. v. United States, 342 U.S.

143, 155, 72 S. . 181, 187 (1951). Under certain limted
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circunstances, refusals to deal can subject a business to
liability under Section 2.°

Courts have anal yzed refusals to deal under two separate but
related theories. 2 Von Kalinowski, Sullivan, & McGQuirl,

Antitrust Laws and Trade Requlation 8 25.04[3][a] and [b] (1998);

ABA Antitrust Section, Antitrust Law Devel opnents at 241 (1992).

Under what is sonetinmes called the intent test, the focus is on
the intent by the defendant “to create or maintain a nonopoly.”

United States v. Colgate & Co., 250 U.S. 300, 307, 29 S. C. 465,

468 (1919). Under what is conmmonly referred to as the "essenti al
facilities" doctrine, the particular type of refusal to deal
i nvol ves the refusal by a nonopolist that controls an essenti al

facility to share that facility with a conpetitor. United States

V. Terminal Railroad Ass’'n of St. Louis, 224 U S. 383, 410-11, 32

S. . 507, 515-16 (1912); M Conmmunications Corp. v. AT&T, 708

F.2d 1081, 1132 (7th Cr. 1983). Plaintiffs base their Section 2

clains on both of these theories.

1. Refusal to Deal Based on the Essential Facilities
Doctri ne
5Thi s case involves a unilateral refusal to deal. See

Copperwel d Corp. v. Independence Tube Corp., 467 U S. 752, 770,
104 S. C. 2731, 2741 (1984)(internally coordi nated conduct of a
corporation and its divisions is judged as the conduct of a
singl e actor and does not constitute group conduct subject to
antitrust anal ysis).
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Plaintiffs contend that PNI’'s refusal to accept Apartnent
Source’s advertising in PNI’s newspapers deprives Apartnent
Source of access to PNI’s newspapers, which allegedly constitute
an essential facility for apartnment |ocators. They further
contend that the denial of access to PNI's newspapers is
essential to their ability to conpete with PNI's subsidiary,
Apartnment Solutions, in an ALS market or subnarket.

Under the essential facilities doctrine, "a business or
group of businesses which controls a scarce facility has an
obligation to give conpetitors reasonable access to it." Byars

v. Bluff Gty News Co., Inc., 609 F.2d 843, 856 (6th Cr. 1979).

To establish the necessary elenments of their essential facilities
claim Plaintiffs nust show. (1) control of the essenti al
facility by a nonopolist; (2) the conpetitor's inability
practically or reasonably to duplicate the essential facility;

(3) denial of the use of the facility to a conpetitor; and (4)

the feasibility of providing the facility. |Ideal Dairy Farns,

Inc. v. John Labatt, Ltd., 90 F.3d at 748.

In order to fit into the narrow essential facilities
exception to the general rule that refusals to deal do not
violate the antitrust laws, Plaintiffs nust prove all four of the
el ements of their claim Because the third and fourth el enents
are not in dispute, only the first and second el enents are at
issue in this case.
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The focus of the inquiry with respect to the first el enent
is whether a business with nonopoly power in the rel evant market
controls an essential facility. Because the Court has determ ned
that the relevant market is the broader market for apartnent
rentals, not the narrower ALS nmarket proposed by Plaintiffs, the
follow ng two questions nust be answered: whether Defendants hold
monopoly power in the market for apartnment rentals and whet her
PNl ' s newspapers constitute an essential facility within the
mar ket for apartnent rentals.

Monopoly power is the power to "force a purchaser to do
sonet hing that he would not do in a conpetitive market
It has been defined as ‘the ability of a single seller to raise

price and restrict output.'" Eastman Kodak Co. v. |mage

Technical Services, Inc., 504 U S. 451, 464, 112 S. C. 2072,

2080-81 (1992) (citation omtted) (quoting Fortner Enterprises,

Inc. v. US. Steel Corp., 394 U S 495, 503 (1969)). The United

States Court of Appeals for the Third Crcuit (“Third Grcuit”)
has held that nonopoly power requires proof of the ability to

control prices and exclude conpetition. Finenman v. Arnstrong

Wrld Industries, Inc., 908 F.2d at 201.

“[ Tl he size of market share is a primary determ nant of

whet her nonopoly power exists.” Pennsylvania Dental Ass’'n v.

Medical Serv. Ass’'n of Pennsylvania, 745 F.2d at 260 (citation

omtted). Wen all of the relevant suppliers are taken into
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account, the evidence establishes that PNI’s newspapers share of
the rental advertising nmarket in the Phil adel phia Region is no
nmore than 25% A market share of only 25%is insufficient as a

matter of law to establish nonopoly power. Yeager's Fuel, 953 F

Supp. at 651. Consequently, the Court finds that Defendants do
not have nonopoly power in the relevant market.’

In addition to proving that Defendants have nonopoly power
in the relevant market, Plaintiffs nust also prove that PNI’'s
newspapers constitute an essential facility to establish the
first element of their essential facilities claim “A facility
is only essential where it is vital to conpetitive viability;
i.e., conpetitors cannot effectively conpete in the rel evant

market without it.” Colonial Penn G oup, Inc. v. Anerican Ass’'n

of Retired Persons, 698 F. Supp. 69, 73 (E.D. Pa. 1988).

A court has discretion to exanine other factors beyond narket
share in assessing nonopoly power. Yeager's Fuel, 953 F. Supp.
at 651. Although it is not necessary to exam ne ot her narket
characteristics in light of the | ow market share held by
Def endants, the Court notes that such an exam nation provides
addi ti onal evidence that Defendants do not have nonopoly power in
the relevant market. For exanple, the evidence denonstrates that
the barriers to enter the relevant nmarket are insignificant or
nonexi stent. Advo, Inc. v. Phil adel phia Newspapers, Inc., 51
F.3d 1191, 1200-1202 (3d G r. 1995) New gui de books have
recently entered the “neans to find renters” market. In
addition, there is nothing to stop established real estate
agencies fromentering this market. Mreover, as proven by
Apartment Source and Apartnent Sol utions, the financial resources
needed to start a l|ocator service are relatively nodest, and
therefore, new |l ocators can easily enter the market as well.
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The standard for whether a facility is essential or not
turns on whether the denial of access to the alleged essenti al
facility inposes a severe handicap on conpetitors. Twn

Laboratories, Inc. v. Wider Health & Fitness, 900 F.2d at 568.

Moreover, a facility wll not be deened essential if equival ent
facilities exist or where the benefits to be derived from access
to the alleged essential facility can be obtained from ot her

sources. Castelli v. Meadville Medical Center, 702 F. Supp.

1201, 1209 (WD. Pa. 1988) (hospital could not be essentia
facility where there were eight other hospitals with a 40 mle

radi us); Soap Opera Now, Inc. v. Network Publishing Corp., 737 F

Supp. 1338, 1349 (S.D.N. Y. 1990) (advertising in a particul ar
magazi ne not an essential facility because the target audience
coul d be reached in other ways and sone of plaintiff’s
conpetitors did not advertise in the nagazine).

Plaintiffs have not nmet their burden of proving that PNI’'s
newspapers are an essential facility -- that is, that they cannot
effectively conpete in the relevant market w thout access to The

Inquirer and The Daily News. The characterization of PNI’'s

newspapers as an essential facility is perhaps the nost curious
aspect of this case. Plaintiffs’ witnesses testified sincerely
that if they could advertise in PNI's newspapers, they could turn
Apartment Source around froma losing venture to a profitable
one. They argued that only PNI's newspapers could give themthe
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“density of leads” that they need to conpete effectively wth
Apartnment Solutions and to ensure their survival. They relied
exclusively on |l ead data generated by Apartnent Solutions for the
first 10 nonths of 1998.

In making this argunent and in relying on this data,
Plaintiffs try, unsuccessfully, to explain away a nunber of
troubling and damagi ng facts. First and forenost, Apartnent
Sol utions advertises heavily in PNI's newspapers and is bl eeding
red ink. Second, Apartnent Solutions is able to advertise
heavily in PNI’s newspapers because it is given a considerable
anount of free advertising and can place ads at a fraction of
their cost.® The retail value of Apartnment Solutions advertising
in PNl’s newspapers for the 10 nonths in 1998 total ed
approxi mately $940,000. Plaintiffs do not maintain that they
could afford to advertise to the extent that their riva
advertises in PNI’s newspapers. Instead, Plaintiffs argue that
they woul d not have to advertise at the volune that Apartnent
Sol utions does in order for Apartnent Source to be profitable.
They coul d achieve the sane | ead data as Apartnent Sol utions by
placing a snmall 2x2 block ad in the apartment classified section

of the Sunday edition of The Inquirer along with a simlar ad one

8Pl aintiffs do not challenge PNI’s right to give its subsidiary
reduced-cost and free advertising in The Inquirer and The Daily
News.
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day during the week. (4/6/99 N.T. at 70-71.) There is no
support in the record for Plaintiffs’ position in this regard.
Third, to the extent the Apartnent Sol utions’ |ead data has any
relevance at all, Plaintiffs have m sconstrued this data by

failing to take into account, inter alia, the seasonal

fluctuations in the apartnent rental market.

Based on the trial record, the Court finds that Plaintiffs
have failed to prove that PNI's newspapers are essential within
the meani ng of the essential facilities exception. Because PN's
newspapers do not have nonopoly power in the relevant nmarket and
PNl ' s newspapers do not constitute an essential facility,
Plaintiffs have not satisfied the first required elenment of their
essential facilities claim

Wth respect to the second el enent of their essential
facilities claim Plaintiffs have the burden of proving that an

alternative to the facility is not "feasible.” Twn Laboratories

V. Weider Health & Fitness, 900 F.2d at 568. In this case, there

are multiple feasible alternatives, including the suburban daily
newspapers, the weekly newspapers, the Internet, the Yell ow
Pages, and direct mail. Suppliers in the apartnment advertising
mar ket potentially can, and do, advertise in the 75% of the

mar ket not controlled by PNI. The Court finds that Plaintiffs
have not proven the second el enent of their essential facilities
claim
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2. Refusal to Deal Based on Intent to Create or

Mai ntain a Monopoly

As an alternative theory of recovery under both their
nmonopol i zati on and attenpted nonopolization clains, Plaintiffs
mai ntain that PNI's refusal to deal is sufficiently predatory to
violate Section 2 of the Sherman Act. The focus of Plaintiffs’
clains under this theory is whether Defendants’ refusal to deal
was for the purpose of creating or nmaintaining a nonopoly wthin

the alleged ALS market. United States v. Colgate & Co., 250 U. S

at 307. The Court, however, has found that an ALS mar ket does
not exist and that the relevant market with respect to apartnent
| ocator services is the broader market for apartnent rentals.
Therefore, the inquiry nust shift to whether Defendants’ refusal
to deal was for the purpose of creating or nmaintaining a nonopoly
within the market for apartnent rentals. Plaintiffs have not
proven such predatory intent.

Moreover, there is no evidence of anticonpetitive effect in
the market for apartnent rentals as a result of Defendants’
refusal to deal. Under the intent test, the refusal to deal nust

have an anticonpetitive effect. Byars v. Bluff Gty News Co.

609 F.2d at 855. See also M. Furniture Warehouse, Inc. V.

Barcl ays Anerical/Conmmercial, Inc., 919 F.2d 1517, 1522 (11th Cir.

1990) (“A nonopolist’s refusal to deal becones actionabl e under
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the antitrust |laws only where the refusal is designed to have an
anticonpetitive effect, whether to gain greater market share, to
drive up prices, or to obtain sone other illegal goal.”). The
purpose of antitrust policy is for “the protection of

conpetition, not conpetitors.” Brown Shoe Co. v. United States,

370 U.S. at 320, 82 S. Ct. at 1521. See al so Environnent al

Action, Inc. v. Federal Enerqy Requl atory Comm ssion, 939 F.2d

1057, 1061 (D.C. Cr. 1991)("is not to nmake conpetitors equal, or

to avoid all fornms of advantage."; Tunis Bros. Co., Inc. v. Ford

Mot or Co., 952 F.2d 715, 727 (3d Cir. 1991). Therefore, to prove
that Defendants are liable for refusing to deal with Plaintiffs
based on a theory of intent to create or maintain a nonopoly,
Plaintiffs nust establish that the refusal to deal had an anti -
conpetitive effect in the relevant market. The Court finds that
Plaintiffs have failed to denonstrate such anticonpetitive
effect. |In fact, the market for apartnent rentals is teem ng

W th conpetition, notwithstanding the refusal of PNl to allow
advertising by Apartnent Source.

Finally, Defendants assert as a defense to Plaintiffs’
Section 2 clains that they had a valid business reason for
refusing to deal with Plaintiffs. A Section 2 claimw Il fail if
there is a valid business reason for the defendant’s refusal to

deal. Hi gh Technology Careers v. San Jose Mercury News, 996 F.2d

987, 991-92 (9th GCr 1993) (“If there is a valid business reason
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for [the defendant’s] conduct, there is no antitrust
liability.”). The attenpt to elimnate |ost revenue is one such
val i d business reason. |d. PNl refused Plaintiffs access to
their newspapers pursuant to their |ongstanding policy of denying
access to conpetitors and for the purpose of elimnating |ost
revenue -- both newspaper advertising revenue and | ocat or
revenue. Therefore, the Court finds that Defendants have
denonstrated a valid business reason for denying Apartnment Source
access to PNI’'s newspapers.

For these reasons, Plaintiffs’ Section 2 clains based on

predatory intent fail.

D. State Law d ai ns

In addition to their Sherman Act clains, Plaintiffs also
bring state law clains for violation of Section 4 of the New
Jersey Antitrust Act for Unlawful Attenpt to Monopolize and
Unl awf ul Monopol i zation (Counts IV and V) and for Tortious
Refusal to Deal under the common | aw of Pennsyl vania and New
Jersey (Counts VI and VIl1). Plaintiffs' state law clains are
anal yzed identically to their Sherman Act clainms. N J. Stat.

Ann. 8 56:9-18 (New Jersey Antitrust Act); Gillo v. Board of

Realtors of Plainfield Area, 219 A 2d 635, 649-50 (N.J. Super.

1966) (New Jersey common | aw); Yeager's Fuel, Inc. v. Pennsylvania

Power & Light Co., 953 F. Supp. 617, 688 (E.D. Pa. 1997)
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(Pennsyl vania conmmon law). Thus, Plaintiffs’ state |aw clains

also fail.

11, CONCLUSI ONS OF LAW

1. The rel evant geographic market is the Phil adel phia
Regi on.
2. The rel evant product market in the Phil adel phia Regi on

is the market for apartnent rentals, which is the market that
of fers apartnent communities the neans to find renters for vacant
apartnent units.

3. An ALS product market or submarket does not exist in

t he Phil adel phi a Regi on.

4. PNl does not have nonopoly power in the rel evant
mar ket .
5. Apartment Sol utions does not have nonopoly power in the

rel evant market.

6. There does not exi st a dangerous probability that
either PNl or Apartnent Solutions wll achieve nonopoly power in
t he rel evant market.

7. Def endants did not engage in predatory or
anticonpetitive conduct.

8. PNl s newspapers do not constitute an essenti al

facility within the nmeaning of the essential facilities doctrine.
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9. PNI and Apartnment Solutions did not intend to create or
mai ntain a nmonopoly in the relevant market. Moreover, PN ’s
refusal to deal with Apartnent Source did not have an
anticonpetitive effect in the relevant market.

10. PN had a valid business reason for refusing to accept
advertising from Apartnent Source.

11. PN’'s refusal to deal with Apartnent Source does not
violate Section 2 of the Sherman Act.

12. PN’'s refusal to deal with Apartnent Source does not
violate Section 4 of the New Jersey Antitrust Act.

13. PN’'s refusal to deal with Apartnent Source does not
constitute a tortious refusal to deal under the common | aw of
Pennsyl vani a or New Jersey.

14. Plaintiffs are not entitled to permanent injunctive
relief or reasonable attorneys’ fees and costs of suit because
Plaintiffs have not succeeded on the nerits of any of their
cl ai ns.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

The Apartnment Source of : ClVIL ACTI ON

Pennsyl vania, L.P., et al.

Phi | adel phi a Newspapers,
Inc., et al. : NO. 98-5472

ORDER
AND NOW this 18th day of May, 1999, pursuant to a bench
trial conducted on April 5-8, 1999, IT | S HEREBY ORDERED t hat
1. Judgnent shall be entered in favor of
Def endant s and against Plaintiffs.
2. This case shall be nmarked cl osed by the Cerk

of the Court.

BY THE COURT:

John R Padova, J.
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